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PART A 


You must answer the following question. 


Part A is worth 75% of your examination mark. 


QUESTION 1. 
Extracts of the fictional Workforce Relations Act 2016 (NSW) (the Act) follow. 


3 Objects 
The objects of this Act are as follows: 
(a) to provide a framework for the conduct of workforce relations that is fair and just, 


(6) to promote efficiency and productivity in the economy of the State, 


(c) to prevent and eliminate discrimination in the workplace and in particular to ensure 
equal remuneration for men and women doing work of equal or comparable value, 


(d) to provide for the resolution of industrial disputes by conciliation and, if necessary, by 
arbitration in a prompt and fair manner and with a minimum of legal technicality, 


5 Definition of employee 
(1) General definition 


In this Act, employee means: 


(a) a person employed in any industry, whether on salary or wages or piece- 
work rates 


(2) A person is not prevented from being an employee only because: 


(a) the person works part-time or on a casual basis ... 


7 Definition of industry 


In this Act, industry includes: 
(a) any trade, manufacture, business, project or occupation in which persons work 


Chapter 10 Part 3 Unfair Dismissals 
133 Application of Part 


(1) This Part applies to the dismissal of: 
(a) any public sector employee, or 


(ob) any other employee, except an employee for whom conditions of employment are 


not set by an industrial instrument and whose annual remuneration is greater than 
$62,200. 
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(2) This Part does not apply to an employee who is exempted from this Part by the 
regulations. Any such regulation may only exempt specified classes of employees 
included in any of the following classes: 

a) employees engaged under a contract of employment for a specified period of time, 


) employees serving a period of probation or qualifying period, or 
c) employees engaged on a casual basis for a short period, 
) 


In this Part: 
dismissal includes: the threat of dismissal. 


134 Application for remedy by dismissed employee 
(1) If an employer dismisses an employee and the employee claims that the dismissal 
is harsh, unreasonable or unjust, the employee may apply to the Commission for the 
claim to be dealt with under this Part. 


135 Matters to be considered in determining a claim 
In determining the applicant’s claim, the Commission may, if appropriate, take into account: 
(a) whether a reason for the dismissal was given to the applicant and, if the applicant 
sought but was refused reinstatement or re-employment with the employer, whether 
a reason was given for the refusal to reinstate or re-employ, and 


(b) if any such reason was given—its nature, whether it had a basis in fact, and whether 
the applicant was given an opportunity to make out a defence or give an explanation 
for his or her behaviour or to justify his or her reinstatement or re-employment, and 


(c) whether a warning of unsatisfactory performance was given before the dismissal, 
and 


(d) the nature of the duties of the applicant immediately before the dismissal and, if the 
applicant sought but was refused reinstatement or re-employment, the likely nature 
of those duties if the applicant were to be reinstated or re-employed, and 


(e) whether or not the applicant requested reinstatement or re-employment with the 
employer, and 


(f) such other matters as the Commission considers relevant. 


236 Finality of decisions 
(1) Adecision of the Commission (however constituted) is final and may not be appealed 
against, reviewed, quashed or called into question by any court or tribunal (whether 
on an issue of fact, law, jurisdiction or otherwise). 


(2) In this section: 
decision includes any award or order. 
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407 Regulations 
(1) The Governor may make regulations, not inconsistent with this Act, for or with respect 
to any matter that by this Act is required or permitted to be prescribed or that is 
necessary or convenient to be prescribed for carrying out or giving effect to this Act. 


KkEKK 


In February 2018, following a series of strikes by rubbish collectors employed by local councils, 
the Minister for Workforce Relations (the Minister) directs members of her staff at the 
Department of Workforce Relations to draft a regulation that states as follows: 


For the purposes of section 133(2) of the Act, the following classes of employees are 
exempted from Part 3 of Chapter 10 of the Act: 


(a) | employees engaged under a contract of employment for rubbish collection ... 


Members of the Minister’s staff arrange for a notice concerning the regulation to be published 
in the Gazette. The notice states that the purposes of the regulation include the efficient 
operation of local councils and that interested parties have 14 days to submit written 
comments. However, the notice, which makes no reference to a regulatory impact statement, 
is not placed in The Sydney Morning Herald. In addition, during the fourteen-day consultation 
period, the Minister declines to meet with the Rubbish Collectors Union (RCU), which 
requested a meeting to discuss the serious ramifications the regulation would have on rubbish 
collectors in NSW. Nevertheless, the Minister forwards the regulation with all required 
documentation to the Governor who then promptly signs it on 20 April 2018. Neither House of 
the NSW Parliament disallows the regulation. 


On 1 May 2018, the Local Council of Stamford in NSW fires Duncan who had been employed 
as a rubbish collector for three years. Duncan submits an application to the Commission on 
14 May 2018 in which he states his dismissal was harsh, unreasonable and unjust and he 
wants the Commission to deal with the matter under Chapter 10 Part 3 of the Act. On 21 May 
2018, the Commission declines to hear Duncan’s claim citing the regulation that came into 
force on 20 April 2018. 


Meanwhile, on 1 June 2018, Wigan, the owner of Luigi’s, a pizza restaurant, dismisses Souley, 
who had worked for him for a month as a waitress on a casual basis while she studies at 
university. On 7 June 2018, Souley writes to the Commission stating that she was harshly, 
unreasonably and unjustly dismissed by Wigan and asking it to consider her claim under 
Chapter 10 Part 3 of the Act. In her letter, she also requests an oral hearing before the 
Commission and asks the Commission to provide her with information about all of the matters 
it will take into account before reaching its decision. 


On 1 July 2018, Souley receives a letter from Hari, a client services officer, wno has worked 
for the Commission for several years. Hari informs her that he is responsible for gathering 
information concerning her claim. He declines her request for an oral hearing, and in response 
to her question about the matters the Commission will take into account, he tells her to look at 
the Commission’s website, which refers only to the factors specified in s 135(a), (b), (c), (d) 
and (e) of the Act. Relying on the information on the Commission’s website, Souley informs 
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Hari on 3 July 2018 that Wigan gave her no reason as to why she was dismissed and she has 
never received a warning of unsatisfactory performance from him; however, she does not tell 
Hari that Wigan had failed to adequately train her to use the computer software needed to 
place customers’ orders at Luigi’s. 


On 6 July 2018, in response to a request from Hari for information about why Souley was fired, 
Wigan states that, despite adequate training, Souley did not know how to properly place 
customers’ orders and that another casual employee had told him that she saw Souley take 
$100 from the cash register and place it into her handbag. 


On 7 July 2018, before providing Souley an opportunity to comment on the contents of Wigan’s 
letter, Hari prepares a memo for the Commission recommending that it find that Souley was 
not harshly, unreasonably or unjustly dismissed. In his memo, he refers to clause 9 of the 
Commission’s internal manual which states, ‘When assessing an unfair dismissal claim, the 
Commission must consider the adequacy of training provided by an employer to an employee.’ 


The Commission subsequently accepts Hari’s recommendation. In its reasons for its decision, 
it states only that government policy requires all unfair dismissal claims involving university 
students to be determined in favour of the employer. 


Dismayed by the decisions of the Commission, Duncan and Souley approach you for 
legal advice on each of the following questions. 


a. In relation to each decision made by the Commission, in what court or courts 
should Duncan and Souley seek judicial review and what are the most 
appropriate remedies that they should seek? 


b. What ground or grounds should Duncan pursue in challenging the Commission’s 
decision to decline to hear his claim for unfair dismissal by Local Council of 
Stamford? 


c. What ground or grounds should Souley pursue in challenging the decision of the 
Commission that she was not unreasonably dismissed by Wigan? For the 
purposes of your advice to Souley, you should assume that the employment 
conditions of waitresses are set by industrial instrument. 
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PART B 


You must answer your choice of ONLY ONE (1) of the following three questions. 
Part B is worth 25% of your examination mark. 


QUESTION 1. 


Evaluate if the High Court’s approach to privative clauses in S757/2002 is consistent with 


the doctrine of separation of powers. 


QUESTION 2. 


Identify and critically discuss the challenges the use of algorithms by decision-makers 


poses to administrative law. 


QUESTION 3. 


Explain and critically assess the High Court’s decision in Green v Daniels 


Please remember - This examination paper MUST BE HANDED IN. 
Failure to do so will result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


